WAC 132S-100-260 Sex discrimination. The term "sex discrimina-
tion" includes sex-based harassment, and may occur when a respondent
causes more than de minimus harm to an individual by treating them
differently from a similarly situated individual on the basis of: Sex
stereotypes, sex characteristics, pregnancy or related conditions,
sexual orientation, and gender identity. Conduct that prevents an in-
dividual from participating in an education program or activity con-
sistent with the person's gender identity subjects a person to more
than de minimis (insignificant) harm on the basis of sex.

(1) Sex-based harassment - "Sex-based harassment" is a form of
sex discrimination and means sexual harassment or other harassment on
the basis of sex, including the following conduct:

(a) Quid pro quo harassment - A student, employee, agent, or oth-
er person authorized by the college to provide an aid, benefit, or
service under the college's education program or activity explicitly
or impliedly conditioning the provision of such an aid, benefit, or
service on a person's participation in unwelcome sexual conduct.

(b) Hostile environment - Unwelcome sex-based conduct that, based
on the totality of the circumstances, is subjectively and objectively
offensive and is so severe or pervasive that it limits or denies a
person's ability to participate in or benefit from the recipient's ed-
ucation program or activity (i.e., creates a hostile environment).
Whether a hostile environment has been created is a fact-specific in-
quiry that includes consideration of the following:

(1) The degree to which the conduct affected the complainant's
ability to access the college's education program or activity;

(ii) The type, frequency, and duration of the conduct;

(iii) The parties' ages, roles within the college's education
program or activity, previous interactions, and other factors about
each party that may be relevant to evaluating the effects of the con-
duct;

(iv) The 1location of the conduct and the context in which the
conduct occurred; and

(v) Other sex-based harassment in the college's education program
or activity.

(c) Sexual violence - "Sexual violence" includes nonconsensual
sexual intercourse, nonconsensual sexual contact, domestic violence,
incest, statutory rape, domestic violence, dating violence, and stalk-
ing.

(1) Nonconsensual sexual intercourse is any sexual intercourse
(anal, oral, or vaginal), however slight, with any object, by a person
upon another person, that is without consent and/or by force. Sexual
intercourse includes anal or vaginal penetration by a penis, tongue,
finger, or object, or oral copulation by mouth to genital contact or
genital to mouth contact.

(ii) Nonconsensual sexual contact (fondling) is any actual or at-
tempted sexual touching, however slight, with any body part or object,
by a person upon another person that i1s without consent and/or by
force. Sexual touching includes any bodily contact with the breasts,
groin, mouth, or other bodily orifice of another individual, or any
other bodily contact in a sexual manner.

(iii) Incest is sexual intercourse or sexual contact with a per-
son known to be related to them, either legitimately or illegitimate-
ly, as an ancestor, descendant, brother, or sister of either wholly or
half related. Descendant includes stepchildren and adopted children
under the age of 18.
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(iv) Statutory rape (rape of a child) is nonforcible sexual in-
tercourse with a person who is under the statutory age of consent.

(v) Domestic violence 1is physical violence, bodily injury, as-
sault, the infliction of fear of imminent physical harm, sexual as-
sault, coercive control, damage or destruction of personal property,
stalking or any other conduct prohibited under RCW 10.99.020, commit-
ted by a person with whom the wvictim shares a child in common, by a
person who is cohabitating with or has cohabitated with the wvictim as
a spouse, by a person similarly situated to a spouse of the wvictim un-
der the domestic or family violence laws of the state of Washington,
or by any other person against an adult or youth victim who is protec-
ted from that person's acts under the domestic or family violence laws
of the state of Washington.

(vi) Dating wviolence 1is physical wviolence, bodily injury, as-
sault, the infliction of fear of imminent physical harm, sexual as-
sault, or stalking committed by a person who is or has been in a so-
cial relationship of a romantic or intimate nature with the victim;
and where the existence of such a relationship shall be determined
based on a consideration of the following factors:

(A) The length of the relationship;

(B) The type of relationship; and

(C) The frequency of interaction between the persons involved in
the relationship.

(vii) Stalking means engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear for the
person's safety or the safety of others or to suffer substantial emo-
tional distress.

(2) Consent - For purposes of this code, "consent" means knowing,
voluntary and clear permission by word or action, to engage in mutual-
ly agreed upon sexual activity.

(a) Each party has the responsibility to make certain that the
other has consented before engaging in the activity.

(b) For consent to be valid, there must be at the time of the act
of sexual intercourse or sexual contact actual words or conduct indi-
cating freely given agreement to have sexual intercourse or sexual
contact.

(c) A person cannot consent i1f they are unable to understand what
is happening or are disoriented, helpless, asleep, or unconscious for
any reason, including due to alcohol or other drugs. An individual who
engages 1in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

(d) Intoxication is not a defense against allegations that an in-
dividual has engaged in nonconsensual sexual conduct.

(3) Title IX retaliation means intimidation, threats, coercion,
or discrimination against any person by a student, for the purpose of
interfering with any right or privilege secured by Title IX, or be-
cause the person has reported information, made a complaint, testi-
fied, assisted, or participated or refused to participate in any man-
ner in a sex discrimination investigation, proceeding, or hearing in-
cluding during an informal resolution process, during a Title IX in-
vestigation, or during any disciplinary proceeding involving allega-
tions of sex discrimination.

[Statutory Authority: RCW 28B.50.140. WSR 24-23-066, s 132S5-100-260,
filed 11/18/24, effective 12/19/24; WSR 20-03-046, § 1325-100-260,

Certified on 12/10/2024 WAC 132S-100-260 Page 2



filed 1/9/20, effective 2/9/20; WSR 16-12-039, § 132S-100-260, filed
5/25/16, effective 6/25/16.]

Certified on 12/10/2024 WAC 132S-100-260 Page 3



		2024-12-10T16:44:37-0800
	Electronic transmittal




